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a fairly comprehensive list. It was perhaps not the author's intention to 
cite exhaustively, for instance the chapter on similarity (Chap. III.) where 
is discussed the attitude of the ultimate purchaser, the degree of care re- 
quired of him, his judicially assumed capacity for acquiring and recalling 
mental images of the article he wants to buy and its identifying features 
are fully and correctly treated in the text, although a large number of 
cases where these questions are interestingly and instructively discussed, 
and which would bear out and illustrate the text are not cited. Here too 
is a promising field for the "new psychology." 

There are also some branches of the general subject which might well 
have been included in the book which are not directly touched on, for in- 
stance the ingenious methods of diverting custom and injuring a com- 
petitor, shown in White v. Mellen [1894] 3 Ch., 276, [1895] A. C. 154; 
Van Horn v. Van Horn, 52 N. J. Law., 284, 20 Atl. 485. Tuttle v. Buck, 119 
N. W., 946. rassaic Print Works v. Ely & Walker Dry Goods Co., 105 
Fed., 163. Magnolia Metal Co. v. Tandem Smelting Syndicate, 17 R. P. C., 
477. 485. Gregory v. Spickcr, 42 Pac. 576. Singer Co. v. British Empire Co., 
20 R. P. C, 313. 

Mr. Nims' book is, however, such an excellent one and includes so many 
things not elsewhere adequately discussed, if discussed at all, that the 
wonder is not that he has omitted a few cognate subjects, but that he has 
covered an exceedingly wide and almost unexplored territory as thoroughly 
as he has. Edward S. Rogers. 



A Treatise on Facts or the Weight and Value of Evidence. By Charles 
C. Moore. In two volumes. Northport, Long Island, N. Y. : 
Edward Thompson Company, 1908, pp. clxviii, 1612. 

Few books published in recent years give evidence of more painstaking 
research not only in the field of legal literature but in other branches of 
literature as well, and all have yielded tribute. The Bible is often quoted, 
as are books of science in many branches. The poets, romancers, philosophers, 
psychologists, statesmen, orators, journalists, historians, all have furnished 
their contributions until there is a wealth of material so rich as to be 
appreciated only by extended examination. 

Most of this material was hidden away so as to be of little practical 
value until we find it gathered, arranged and classified in these two large 
volumes by Mr. Moore. 

The primary object of the author was evidently to make available for the 
court and practitioner the discussion of judges found in reported cases on 
questions of fact, on the weight of evidence and the credit of witnesses. 
But the author has done much more, having gathered largely from other 
fields as well. 

The work is of so unusual a character to be found in a lawyer's office 
that one might question on first impression whether it ought to be bound 
in law sheep — whether indeed it is a "law book." That it is a lawyer's 
book, a useful work for the trial lawyer, is certainly true. What uses the 
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trial lawyer may make of it, or what are the limitations on the use of its 
materials, are questions as to which there may be an element of doubt. 
The writer is not quite ready to agree with the English reviewer who says 
that "Mr. Moore's work is an elaborate, exhaustive and successful assault" 
on the late Mr. Best's position that it is impossible to lay down rules for 
estimating the credit of witnesses or the probative value of each particular 
fact in the "innumerable combinations of nature and human action." That 
there are ' certain rules of law, limited in scope, which a court may give 
to a jury to guide them in weighing evidence is doubtless true. But it is 
not these rules which the author has discovered and which furnish the 
raison d'etre of his book. 

It is difficult to conclude that because one court in a particular case has 
said that "a disinterested lawyer with nothing shown against his character is 
entitled to credit," or because another in another case has said that "the sin 
of incontinence in men is compatible with the virtue of veracity, while in 
the case of women the contrary is true," that there is any legal obligation on 
another court in another case to say the same thing. In other words it is 
seriously questionable as to whether many of the judicial utterances from 
which the author quotes are really declarations of law and within the doctrine 
of stare decisis. 

But it may be said that it is not the thought of the author that such use 
should be made of them and that may be true. In his preface he says: 
'They" (the opinions of courts on questions of fact) "ought to have great 
weight with juries, and should be especially useful in jurisdictions where the 
presiding judge is forbidden to charge on the facts." ***** "And it 
may be expected that juries will listen with interest to the philosophical ob- 
servations of eminent judges instructing juries in like situations, which may 
unquestionably be read by counsel in argument as freely as he would quote 
the proverbs of Solomon or the utterances of any other wise man." It seems 
to the writer more than questionable that courts will permit counsel in argu- 
ment to take the opinion of another court, and urge the jury, by reason of 
the declaration of that court, to give a particular measure of credit to one 
witness as against another, or to give particular weight to any specific fact. 
Particularly would this seem true in jurisdictions where the court itself is for- 
bidden to give such instructions. If it is a rule of law applicable it should 
come from the judge and not the attorney, and if it is not a rule of law which 
should control the jury, the use suggested is objectionable as naturally pro- 
ducing that effect. But whether the use suggested in the author's preface is 
permissible or not, the work has a use for the practitioner which amply justi- 
fies the author's labor. The trial lawyer could scarcely better employ his time 
than in a careful study of this work for its wealth of information and sugges- 
tion on the development and interpretation of facts, and on the credit of 
witnesses. 

Competent persons might differ in opinion as to whether the arrangement 
of matter could be improved upon, or as to whether the pruning has been 
close enough, but 011 the whole the profession is to be congratulated that so 
good and so useful a book has been put within its reach. V. H. I,. 



